IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
GREENVI LLE DI VI SI ON

CLYDE ASHLEY, JR , Petitioner

V. NO. 4:94CVv178-D-O

CHRI STI NE HOUSTON, ET AL, Respondents

OP1 NI ON

Petitioner, Clyde Ashley, Jr., an innate at the M ssissipp
State Penitentiary, files this petition for wit of habeas corpus
pursuant to 28 U. S.C. 82254 seeking to have earned tine restored
which was lost as a result of a Rules Violation Report (RVR); to
have the RVR expunged fromhis file; and to be provided with a copy
of the records pertaining to this matter.

Petitioner was al |l eged to have attenpted to escape on June 25,
1986, and was issued an RVR on that date. A hearing was held on
the RVR on July 27, 1986, at which the petitioner plead guilty and
admtted he commtted the offense (see petitioner's Exhibit B, a
copy of the proceedings of the RVR). The punishnment was twenty
(20) days in isolation, loss of all earned tinme prior to the date

of the incident, and reduction in earned tinme class froml to IV.



Petitioner, at sonme point, attenpted to appeal this action in

forma pauperis tothe Circuit Court of Sunflower County. The court

deni ed his notion on the grounds that the appeal did not involve a
crimnal case and there is no right in the state courts of

M ssissippi to appeal in forma pauperis in civil actions. Nelson

v. Bank of M ssissippi, 498 So.2d 365 (M ss. 1986). Petitioner

appealed this ruling to the Mssissippi Supreme Court, which
affirmed the | ower court's decision on June 21, 1994.

Petitioner contends that the punishnent relating to earned
ti me shoul d be set aside because the hearing on his of fense was not
held until twenty-five (25) days after the incident, which he
believes is untinely.?

After carefully considering the contents of the pro se
conplaint and giving it the |liberal construction required by Hai nes
v. Kerner, 404 U.S. 519 (1972), this court has cone to the
fol |l ow ng concl usi on.

Where loss of statutory good-tinme credits or solitary
confinenent are at issue, the United States Suprene Court has

mandat ed certain procedural safeguards; advance witten notice of

! Par agraph 9-14 of the M ssissippi Departnent of
Corrections | nmate Handbook states that the "Disciplinary
Committee will conduct the disciplinary hearing as soon as
possi bl e but not later than ten (10) working days after their
recei pt of the Rule Violation Report unless additional tinme shal
be required to conplete investigations, obtain statenents of
W t nesses, etc."



charges; witten findings; and, generally, the right to call

wtness. WIff v. MDonnell, 418 U S. 539 (1974). A prisoner is

also entitled to have the charges decided by a fair and inparti al
tribunal. 1d. at 570-71. There is no indication whatsoever that
petitioner was denied any of these rights.

We have stated that the federal courts cannot retry
every prison disciplinary dispute; rather the court
may act only where arbitrary or capricious action
IS shown. Smth v. Rabelais, 659 F.2d 539, 545
(5th Gr. 1981), cert. denied, 455 U. S. 992, 1025
S.C. 1619, 71 L.ED. 2d 853 (1982). This neans that
prison disciplinary proceedings will be overturned
only where there is no evidence whatsoever to

support the decision of the prison officials. Id.
[ Reeves v. Pettcox, No. 93-4172 (5th Cr., Apri
29, 1994)].

Certainly there is no indication that the Disciplinary
Commttee acted in an arbitrary or capricious nmanner. There
clearly is evidence that the petitioner commtted the charged
offense. In fact, he admitted it.?

A claimis cogni zabl e under 82254 if it alleges violations of

the federal Constitution, |laws, or treaties. Rose v. Hodges, 423

US 19 (1975). Twenty-five (25) days between the occurrence of an
of fense until action on it, does not approach an unconstitutional

delay, even if the internal rules say that it should be done in ten

2 Loss of earned tinme not only seens a very reasonabl e

puni shment for escape, by state statute it is also nandatory;
"All earned tine shall be forfeited by the inmate in the event of
escape . . . " Mss. Code Ann. 847-5-139(3) (1972).



(10) days. There is no indication whatsoever that petitioner
suffered any harmas a result.

Li kewi se, reducing the earned tine classification for a
prisoner who has attenpted to escape seens entirely reasonabl e and
does not present a constitutional question.

Therefore, considering the allegations contained in the
petition, since no arguable factual or |egal basis for a claimof
constitutional dinmension exists for the wongs asserted therein
entitling himto the relief sought, it is the opinion of the court
that this petition be dismssed for failure to state a clai mupon

which relief can be granted.

A final judgnent in accordance with this opinion wll be
ent er ed.
TH S t he day of , 1994.

UNI TED STATES DI STRI CT JUDGE



